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Case Number:  22-CS-__________ 
 

NOTICE OF APPEAL 

 
Ascent Classical Academy of Durango (“Ascent”) submits this Notice of Appeal 

under C.R.S. §§ 22-30.5-107(3) and 22-30.5-108(1). By refusing to review Ascent’s charter 

school application, Durango School District 9-R (the “District”) has denied the application.1   

I. Parties 

Appellant:  
Ascent Classical Academy of Durango 
4690 Table Mountain Drive, Suite  100 
Golden, Colorado 80403 
 

Appellee:  
Durango School District 9-R Board of 
Education 
201 East 12th St  
Durango, CO 81301 

  

 
 1 C.R.S. §§ 22-30.5-107(3) and 22-30.5-108(1). 
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Counsel for Appellant: 
Scott E. Gessler, No. 28944 
Gessler Blue, LLC 
7350 E. Progress Pl., Suite 100 
Greenwood Village, Colorado 80111 
(720) 839-6637 
sgessler@gesslerblue.com 

Counsel for Appellee: 
Jonathan P. Fero, No. 35754 
M. Johnathan Koonce, No. 48797 
Darryl L. Farrington, No. 7270 
Semple, Farrington, Everall & Case, P.C.  
1120 Lincoln Street, Suite 1308 
Denver, Colorado 80203 
(303) 595-0941 
jfero@semplelaw.com, jkoonce@semplelaw.com, 
dfarrington@semplelaw.com 

II. Grounds for Appeal 

A charter school applicant “must file its application with the local board of education 

by a date determined by the local board of education,”2 and in turn “the date determined by 

the local board of education for the filing of applications shall not be any earlier than August 

1 or any later than October 1.”3 As required by statute, the District implemented Policy 

LBD-R, which directs charter school applicants to submit applications “[o]n or before August 

1 of the year preceding the proposed opening of the district charter school . . . ”4 

In accordance with this policy, the District has in the past accepted and reviewed a 

charter application received in February. This year, on February 7, 2022, Ascent submitted 

its application for a proposed opening in the fall of 2023.5 Two days later, on February 9, 

2022, the five board members sent a letter in which they acknowledged receipt of Ascent’s 

application but stated that the District’s policy and Colorado law prohibited the District 

 
 2 C.R.S. § 22-30.5-107(1)(b). 
 3 Id. 
 4 District 9-R Policy LBD-R, p. 4 (emphasis supplied); see also, id., at 1 (“applicant shall 
submit an application to the district by August 1 of the year preceding the proposed opening of the 
district charter school”) (Exhibit 1). 
 5 Email transmitting Ascent’s charter application (dated February 7, 2022) (Exhibit 2). 
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from reviewing the application prior to August 1, 2022.6 Although the individual board 

members took this position without a formal vote or board action at a public meeting, the 

District has treated this as a refusal to review Ascent’s charter application. 

On March 1, 2022, the District filed a declaratory judgment action against Ascent in 

LaPlata County District Court, asking the court to approve of its refusal to review Ascent’s 

application.7 The District served Ascent on March 4, 2022. On March 2, 2022, Ascent 

requested that the District transmit the record for this appeal.8 

The question presented on appeal is whether the District must review the charter 

school application submitted by Ascent on February 7, 2022. 

 Respectfully submitted March 8, 2022. 
 
      Gessler Blue, LLC 

       
      Scott E. Gessler 
 

  

 
 6 Email from District 9-R (dated February 9, 2022) (Exhibit 3).  

7 Complaint, Durango School District 9-R v. Ascent Classical Academy, Case No. 2022CV30020, 
District Court, La Plata County, Colorado, filed March 1, 2022 (Exhibit 4). 

8 Letter from Stacey Bowman to District Board (dated March 2, 2022) (Exhibit 5). 
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Certificate of Service 
 
 I certify that on March 8, 2022, the foregoing was electronically served via e-mail on 
the following: 
 
 
Colorado State Board of Education 
state.board.efilings@cde.state.co.us 
soc@cde.state.co.us  

Durango School District 9-R 
schoolboard@durangoschools.org  

  
  

 
  By:   s/ Joanna Bila                                      

  Joanna Bila, Paralegal 
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Book District Policies

Section Section L - Education Agency Relations

Title Relations with District Charter Schools

Code LBD-R

Status Active

File:  LBD*-R
BOARD REGULATION

Relations with District Charter Schools
(Procedures for Establishment, Review, Renewal, Revocation and Closure)

A.                Application requirements

Prerequisite for filing application

A district charter school applicant must demonstrate that a majority of the proposed district charter school’s pupils will
reside in the chartering school district or in contiguous school districts in order to apply for or be granted a charter.

Intent to apply

At least 30 days before submitting an application, applicants must file an intent to apply form (LBD*-E) with the district.

Timeline for submission of application

In accordance with this regulation, a district charter school applicant shall submit an application to the district by August
1 of the year preceding the proposed opening of the district charter school. This allows time for district administrator(s)
to review the application for completeness and a review by the district accountability committee before the application is
officially submitted to the Board. However, the Board and the applicant may jointly waive this deadline.

Contents of the application

In accordance with state law, the approved district charter school application will be the basis for negotiating a contract
between the district and the district charter school. At a minimum, the application shall include the following:

1.            Intent to apply form (exhibit LBD*-E)

2.            Executive summary

Provide an executive summary that outlines the elements of the application and provides an overview of the
proposed charter school.

3.            Vision and mission

Provide a copy of the vision and mission statements of the district charter school and a description of the
process used to develop the statements.
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4.            Goals, objectives and student performance standards

State the proposed four (4)-year goals for the district charter school including timelines. Describe the process
used to identify the goals. The goals shall address accreditation performance indicators and applicable goals and
standards in federal law.

5.            Purpose and evidence of support

State the purpose for the district charter school and a geographic description of the area of intended service.

Provide evidence that an adequate number of parents/guardians and students support the formation of the
district charter school. Where possible, this evidence shall be shown in aggregate (by grade level and school),
without disclosing personally identifiable student information.

6.            Student achievement and curriculum

Describe the district charter school’s educational program, student performance standards and curriculum that
shall provide students with the educational experiences necessary to achieve the standards.

Detail the plan for academic accountability, including a description of measurable annual targets for the
measures used to determine the levels of attainment of the accreditation performance indicators.

Describe the curriculum to be used in the district charter school, including a list of the objectives and means of
measuring student performance for each subject and each grade level.

Describe the district charter school’s procedures for taking corrective action in the event that student
performance at the school falls below the specified targets for the measures used to determine the levels of
attainment of the accreditation performance indicators.

Describe the policies regarding student discipline, expulsion and suspension that are consistent with the intents
and purposes of state and federal law.

Describe the plan for addressing the needs of students with special needs, including budget and staff
requirements. The plan shall include identifying and meeting the learning needs of at-risk students, students
with disabilities, gifted and talented students and English language learners.

Describe the manner in which the district charter school will collect and use longitudinal assessment data in
determining and improving the academic progress achieved by district charter school students.

7.            Criteria for enrollment decisions

            Consistent with state and federal law, describe the enrollment policy and the criteria for enrollment
decisions.

8.            Governance and decision making

            Describe the governing body, including a detailed description of the relationship between the district
charter school and the school district.

            Consistent with state law, describe the types and extent of parental, professional educator and
community involvement in the governance and operation of the district charter school. Provide information on
how the district charter school will be accountable to the public.

            Describe expectations and plans for ongoing parent and community involvement.

            Provide draft bylaws for the district charter school.

9.            Employment plan and practices

            Describe the employment policies of the district charter school including a description of the
qualifications for licensed and classified employees, employee compensation schedule(s), recruitment and
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selection procedures, plan(s) for resolving employee relation problems and the relationship that will exist
between the district charter school and its employees.

10.         Financial data, facilities and transportation

            Provide necessary evidence that the plan for the district charter school is economically sound.

            Include a proposed budget for a term of at least five (5) years and a description of the manner in which
an independent annual audit of the financial statements is to be obtained, consistent with state and federal law.
The proposed budget shall include all information and data necessary for the district and Board to understand
how the district charter school will fund all of its operations during the term of the charter. A student fee
schedule should be included in addition to a proposed schedule of cash flow.

            If the district charter school intends to seek grants or donations, the application shall include an
explanation of the contingency plan if the school is unsuccessful in securing such funding.

            Detail the plan for fiscal accountability.

            Describe the services the district charter school plans to purchase from the district.

            Provide a detailed summary of all insurance coverage, which shall include workers’ compensation,
liability insurance, and insurance for the facility and its contents, and a proposal regarding the parties’
respective legal liabilities.

            Describe the facilities to be used, the reasonable costs of the facilities and the way they will be
obtained and maintained. Include any contracted services and the proposed contractor.

            Describe the proposed student transportation system and food services program, including the contract
if services will be provided by a second party. If transportation or food services are to be provided by the
district charter school, include a plan for addressing the needs of low income students, complying with
insurance and liability issues and complying with state and federal law.

            Address whether the district charter school seeks authority to impose a transportation fee on enrolled
students and if so, describe the circumstances and procedures by which the district charter school will impose
such a transportation fee.

11.         Dispute resolution

            Describe the process consistent with state law that will be used to resolve disputes that may arise
between the district and the district charter school.

12.         Requested waivers

            List the district policies for which waivers are requested. Include the reasons for each request.

            List the state laws and regulations for which waivers are requested. Include the reasons for each
request.

            Include a statement saying how the district charter school plans to comply with the intent of the
statutes, rules and policies that are waived.

13.         Education management provider, if applicable

Include the following information if the district charter school intends to contract with an education
management provider (EMP):

•     a summary of the performance data for all current schools of the EMP, including documentation of
academic achievement and school management success
•     an explanation and evidence of EMP’s capacity for successful expansion
•     an explanation of existing or potential conflicts of interest between the governing board of the district
charter school and the EMP
•     a copy of the actual or proposed performance contract between the district charter school board and
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the EMP that specifies performance evaluation measures, methods of contract oversight and enforcement,
compensation structure and fees and conditions for contract renewal and termination.

14.         Additional information

            Provide any additional information that might be helpful in supporting the application to establish a
district charter school.

Submission procedures

No application fee will be charged by the Board.

The applicant must provide two (2) original copies of the completed application printed single-sided on white paper, not
stapled or an electronic copy of the application.

At least 30 days prior to submitting an application, the applicant shall complete the intent to apply form (exhibit LBD*-
E) and provide the completed form to the district’s designated administrator(s).

On or before August 1 of the year preceding the proposed opening of the district charter school, the applicant shall
submit the application to the district’s designated administrator(s). Within 15 days after receiving the application, the
district administrator shall review the application to determine whether all components required by law and policy have
been addressed and if the application is deemed incomplete, the district administrator will document the missing
components in a written notice to the applicant within the 15 day period. Applicants shall be allowed 15 days from the
date of receipt of such notification to provide the missing information. Alternatively, the applicant may elect to withdraw
the application or submit a complete application in a future year.

If the application is deemed complete, the district administrator will indicate the date the applicant filed the initial
application and forward the application to the district accountability committee.

Review by district accountability committee

The district accountability committee shall review an application before submission to the Board. The committee shall
include one (1) person, who need not reside in the district, with knowledge of district charter schools and one (1) parent
of a student in the district. The parent must be a district charter school parent if the district has a district charter school.
The district accountability committee will have at least 15 days, if possible, to review the application prior to review by
the Board. Upon the committee’s completion of its review, the designated district administrator(s) shall forward the
application to the Board for review at the next regular Board meeting.

Review by the Board

The Board shall not accept or consider an incomplete application nor shall the Board take action on an application if the
information deemed necessary by district administration to complete the application is not received within the 15- day
period allowed by state law. Statutory timelines for Board action upon a complete district charter application shall
commence when the district’s designated administrator(s) receives the initial charter application from the charter
applicant. The parties may mutually agree to waive any deadlines during the application process, including extending
the deadline for Board consideration of the application.

Once a complete application has been accepted by the Board, the Board will interview the district charter applicant.
Interviewing the applicant does not preclude the Board from requiring the applicant to submit additional information or
documentation.

Public meetings

After giving reasonable notice, the Board shall schedule and hold community meetings in the affected areas or the entire
district to obtain information to assist the Board to make a decision about the district charter school application.

Decision on the district charter application

The Board shall make a decision on a complete district charter school application by resolution in a regular or special
Board meeting within 90 days after receiving the initial charter application from the charter applicant or such deadline as
may be mutually agreed upon by the Board and the applicant. The Board may approve, approve with conditions or deny
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the district charter application.

The Board may unilaterally impose conditions on a district charter school applicant only through adoption of a Board
resolution. Such resolution shall, at a minimum, state the Board’s reasons for imposing the conditions unilaterally.

If the application is approved with conditions, the applicant must satisfy all conditions before the Board may approve the
application. An applicant’s failure to satisfy all of the Board’s conditions shall result in the Board’s denial of the
application.

If the application is approved, the district charter shall be granted for a period of at least four academic years.

If the application is denied or if the Board does not review the application, the Board will set forth in writing the grounds
for denial or refusal to review. The Board shall notify the Colorado Department of Education of the denial and the
reasons within 15 days after it makes this decision. If the application is approved, the Board will send a copy of the
approved district charter to the Department of Education within 15 days after Board approval of the application.

Negotiations

All negotiations between the Board and an approved district charter school on the district charter agreement shall be
concluded by and all terms agreed upon no later than 90 days after the Board resolution approving the district charter
application.

B.                Annual performance review of district charter

The district’s administration shall create a process for and ensure an annual review of the district charter school’s
performance.

At a minimum, the review shall include the district charter school’s progress toward meeting the objectives of its
accreditation plan and the results of the district charter school’s most recent annual financial audit.

If the district charter school is required to implement a turnaround plan for a second consecutive school year, it shall
also present the turnaround plan, a summary of changes made to improve its performance, and evidence that it is
making sufficient improvement to attain a higher accreditation category within two school years or sooner.

The district charter school shall receive written feedback from the annual review and a copy shall be given to the Board
for consideration in any decision to renew, revoke or renegotiate the district charter.

C.                Renewal of a district charter

Each district charter shall be provided a copy of these renewal procedures and timelines and receive a copy of any
subsequent revisions to the procedures or timelines.

The governing body of a district charter school shall submit a renewal application to the Board no later than December 1
of the year prior to the year in which the district charter expires.

The renewal application shall contain a complete report on the progress of the school in achieving the goals, objectives,
student performance standards, content standards, targets for the measures used to determine the levels of attainment
of the accreditation performance indicators and other terms of the district charter contract and the results achieved by
the district charter school students on state assessments.

The renewal application shall also include a financial statement that discloses the costs of administration, instruction and
other spending categories for the school; and any information or materials resulting from the district’s annual review of
the district charter school.

The Board shall rule by resolution on the renewal application no later than February 1 of the year in which the district
charter expires or by a mutually agreed upon date.

D.                Revocation of a district charter

A district charter may be revoked or not renewed by the Board if the Board determines that the district charter school
did any of the following:
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1.            Committed a material violation of any of the conditions, standards or procedures in the contract;

2.            Failed to meet or make adequate progress toward achievement of the goals, objectives, content
standards, pupil performance standards, targets for the measures used to determine the levels of attainment of
the student performance indicators, applicable federal requirements or other terms identified in the contract;

3.            Failed to make sufficient improvement to attain an accreditation category higher than turnaround
status within two (2) school years or if the district charter school is required to implement a turnaround plan for
a third consecutive school year;

4.            Failed to meet generally accepted standards of fiscal management; or

5.            Violated any provision of law from which the district charter school is not specifically exempt.

The school district administration shall provide the Board and district charter school a written recommendation
concerning whether to revoke or renew the district charter, including reasons supporting the recommendation. The
recommendation shall be submitted at least 15 days prior to the date the Board will consider action to revoke or renew
the district charter.

If the Board revokes or does not renew a district charter, the Board shall state its reasons for doing so in writing.

E.        Closure of a district charter school

Following nonrenewal or revocation of a district charter school’s charter, the school district shall, when practicable, allow
the district charter school to continue to operate through the end of the school year. However, if the Board determines it
is necessary to close the district charter school prior to the end of the school year, the school district shall work with the
district charter school to determine an earlier closure date.

The school district shall work with the parents of students enrolled in the district charter school to ensure that students
are enrolled in schools that meet their educational needs, whether such enrollment need happen mid-year or at the end
of a school year.

The school district shall also work with the district charter school to ensure the district charter school meets its financial,
legal and reporting obligations during the period of time that the district charter school is concluding its operations.

Adopted by the Board:  February 26, 2013

CROSS REF.:
Board policies:

                              OE-02, Communicating with the Board
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Derec Shuler <derec.shuler@ascentclassical.org>

Ascent Classical Academy of Durango Application Submission 

Board of Education <schoolboard@durangoschools.org> Wed, Feb 9, 2022 at 9:28 PM
To: Kim Gilmartin <kgilmartin@ascentclassical.org>, Derec Shuler <derec.shuler@ascentclassical.org>

Dear Ms. Kim Gilmartin and Mr. Derec Shuler,

Thank you for your email and for your interest in applying for a charter school in the Durango 9-R School
District.

 

The Durango School District 9-R Board of Education supports efforts by parents and guardians, teachers, or
other interested persons or organizations interested in establishing district charter schools within the district.

 

Pursuant to C.R.S. 22-30.5-107(1)(b), (2.5) and School District Policy LBD-R, a charter school application
may not be filed before August 1st, unless both the local board of education and the applicant agree to a
different deadline.

 

Ascent Classical Academy previously requested that the school district agree to an earlier filing, and the 9-R
Board of Education did not approve that request, leaving the deadline set by section 22-30.5-107(1)(b) and
Policy LBD-R in place for any application.

 

Accordingly, Ascent Classical Academy must file its application on August 1, 2022, for review after that time.
In the event that Ascent Classical continues to be interested in establishing a charter school in the District, it
may file an application on August 1st, and that application will be reviewed pursuant to state law and District
policy.

We look forward to reviewing your application in August.

Sincerely,

9-R Board of Education

Kristin Smith- President

Erika Brown- Vice President

Rick Petersen- Treasurer

Andrea Parmenter- Secretary 

Katie Stewart- Board Member

On Mon, Feb 7, 2022 at 8:42 PM Kim Gilmartin <kgilmartin@ascentclassical.org> wrote: 
February 7, 2022 
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Dear Superintendent Cheser and the Board of Durango 9-R School District, 
 
Attached is the charter application for Ascent Classical Academy of Durango.  This application is filed in 
accordance with Durango 9-R School District policy LBD-R that requires an application be submitted on 
or before August 1.  In addition to the attached application, we are sharing with you this Google Drive link, 
which contains:
1) the charter school application; and  
2) supporting appendices  
 
Per Colo. Rev. Stat. 22-30.5-107(1)(b), please consider Ascent Classical Academy of Durango’s application 
as having been filed on this date, February 7, 2022, insofar as it has been received electronically by district 
administration as well as the school board. 
 
Please contact me or Mr. Derec Shuler, Executive Director, at the emails or numbers below with any 
questions. 
 
Kind regards, 
 
Kim Gilmartin
Director, New School Development
Direct 720-728-6301 
Cell 720-840-3256
 
Derec Shuler
Executive Director
Direct 720-728-6305

https://drive.google.com/drive/folders/1Erqq-Wsy-2TXcdWz_UZr0wZN8hQAmtHn?usp=sharing


DISTRICT COURT, LA PLATA COUNTY, COLORADO 

1060 E. 2nd Avenue, Room 106 

Durango, Colorado 81301 

 

 

 

 

 

 

 

 

 

▲ COURT USE ONLY▲ 

 

Plaintiff: DURANGO SCHOOL DISTRICT 9-R 

 

v. 

 

Defendant: ASCENT CLASSICAL ACADEMY 

Attorneys for Plaintiff 

Jonathan P. Fero, No. 35754 

M. Johnathan Koonce, No. 48797 

Darryl L. Farrington, No. 7270 

SEMPLE, FARRINGTON, EVERALL & CASE, P.C. 

1120 Lincoln Street, Suite 1308 

Denver, Colorado  80203 

Phone Number:  (303) 595-0941 

FAX Number:    (303) 861-9608 

E-mail:  jfero@semplelaw.com, jkoonce@semplelaw.com, 

dfarrington@semplelaw.com 

 

 

Case Number: 

2022CV______ 

 

 

Division:          Courtroom: 

 

COMPLAINT 

 

 

Plaintiff Durango School District 9-R (the “School District”), by and through its 

undersigned attorneys, for its claims against Defendant Ascent Classical Academy (“Ascent”), 

states and alleges as follows:  

INTRODUCTION 

1. This case concerns a charter school applicant’s attempt to force a duly organized 

school district’s board of education to consider an application months before the deadline. In 

accordance with state law, the School District has set a deadline of August 1 for charter 

applications. Ascent requested early review, and the School District declined to grant a special 

exemption from its policy. Ascent then went ahead and submitted its application and demanded 

early review. The School District files this civil action for a declaration of its right under state law 

to not be forced into an early review of Ascent’s charter application.  

 

 

 

DATE FILED: March 1, 2022 11:48 AM 
FILING ID: 18665579A86FB 
CASE NUMBER: 2022CV30020 
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PARTIES 

 

2. The School District is a public school district organized under the laws of the State 

of Colorado pursuant to Article IX, § 15 of the Colorado Constitution. The School District is 

governed by the Durango School District 9-R Board of Education. Under § 22-32-101, C.R.S., the 

School District is a body corporate and may sue in its name. The School District is located in La 

Plata County, Colorado. 

 

3. Ascent is a Colorado nonprofit corporation, whose principal office address is 4690 

Table Mountain Drive, Suite 100, Golden, Colorado 80403.  

 

JURISDICTION AND VENUE 

 

4. The District Court for La Plata County, Colorado, has jurisdiction over the subject 

matter at issue pursuant to Article VI, § 9 of the Colorado Constitution and §§ 13-51-105, -106, 

C.R.S.  

 

5. Venue in the District Court for La Plata County, Colorado, is proper pursuant to 

C.R.C.P. 98(b)(2), (c)(1), (c)(4). 

 

GENERAL ALLEGATIONS 

 

6. Article IX, § 15 of the Colorado Constitution guarantees a local board of education 

control of instruction within its boundaries, including instruction in authorized charter schools. 

 

7. § 22-30.5-107(1)(b), C.R.S. allows a local board of education to determine its own 

date for filing charter school applications, provided that the date cannot be earlier than August 1 

or later than October 1.  

 

8. The School District has set August 1 as its charter application deadline in Policy 

LBD-R. 

 

9. Pursuant to § 22-30.5-107(2), a local board of education has 90 days in which to 

rule on a charter application. Under § 22-30.5-107(1)(b), if a local board of education does not 

review a charter application, it shall be deemed to have denied the application. 

 

10. A charter applicant may appeal the denial of its application to the Colorado State 

Board of Education pursuant to § 22-30.5-108(1), C.R.S. 

 

11. § 22-30.5-107(2.5) allows a charter applicant and a local board of education to 

“jointly waive” deadlines. 
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12. On or about September 24, 2021, Ascent requested that the School District grant it 

an earlier application deadline, so that it could go ahead and file an application and start the review 

process.  

 

13. The School District did not approve Ascent’s request, leaving the standard August 

1 deadline in place for any application. 

 

14. On February 7, 2022, Ascent emailed an electronic copy of a charter application to 

the School District. In the email, Ascent provided a link to a Google Drive folder, which Ascent 

represented contained the full application, including appendices. Ascent requested that the School 

District consider the application as having been filed on February 7, 2022, per § 22-30.5-107(1)(b).  

 

15. The School District did not access the Google Drive folder or otherwise retrieve 

Ascent’s full application. 

 

16. On February 9, 2022, the School District responded to Ascent: 

 

Thank you for your email and for your interest in applying for a 

charter school in the Durango 9-R School District. 

  

The Durango School District 9-R Board of Education supports 

efforts by parents and guardians, teachers, or other interested 

persons or organizations interested in establishing district charter 

schools within the district. 

  

Pursuant to C.R.S. 22-30.5-107(1)(b), (2.5) and School District 

Policy LBD-R, a charter school application may not be filed before 

August 1st, unless both the local board of education and the 

applicant agree to a different deadline. 

  

Ascent Classical Academy previously requested that the school 

district agree to an earlier filing, and the 9-R Board of Education did 

not approve that request, leaving the deadline set by section 22-30.5-

107(1)(b) and Policy LBD-R in place for any application. 

  

Accordingly, Ascent Classical Academy must file its application on 

August 1, 2022, for review after that time. In the event that Ascent 

Classical continues to be interested in establishing a charter school 

in the District, it may file an application on August 1st, and that 

application will be reviewed pursuant to state law and District 

policy. 

  

We look forward to reviewing your application in August. 
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17. On February 21, 2021, Ascent sent a letter demanding that the School District 

review its application immediately. Ascent threatened “to pursue any statutory remedies available 

to us in the event 9-R refuses to conduct a fair and prompt review.” 
 

FIRST CLAIM FOR RELIEF – DECLARATORY JUDGMENT 

18. The School District incorporates by reference each of the above allegations. 

 

19. An actual controversy exists between the School District and Ascent regarding 

whether Ascent’s charter application must be reviewed at this time over the School District’s 

objection.  

  

20. At § 22-30.5-107(1)(b), the Charter Schools Act provides that “[t]he date 

determined by the local board of education for filing of applications shall not be any earlier than 

August 1 or any later than October 1,” and at § 22-30.5-107(2.5), the Act provides that “[t]he 

charter applicant and the local board of education may jointly waive the deadlines set forth in this 

section.” The plain meaning of § 22-30.5-107 is that charter school applications must be filed no 

earlier than August 1 and no later than October 1 unless the applicant and the local board of 

education mutually agree to a different filing date. It necessarily follows that a charter applicant 

cannot unilaterally force early review of an application just by filing it early.  

 

21. Ascent’s contrary construction of § 22-30.5-107 absurdly reads out of the statute 

both the time frame set forth in the statute, and a board of education’s power to determine its local 

filing date; moreover, allowing a charter applicant to unilaterally determine an earlier filing 

deadline would infringe the constitutional guarantee of control over instruction enjoyed by local 

boards of education.  

 

22. The School District has set August 1 as the charter school application deadline, and 

it has not agreed to Ascent’s request for an earlier application date.  

 

23. Accordingly, Ascent cannot require the School District to review its application 

before August 1, and the 90-day period to rule on Ascent’s application cannot begin to run until 

that date.  

 

24. To protect its rights and interests, the School District requires judicial interpretation 

of § 22-30.5-107 and a declaration that it is not required to review Ascent’s charter application 

until August 1, 2022.  

PRAYER FOR RELIEF 

 

Wherefore, the School District requests that the Court enter an order: 
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A. Declaring August 1 as the School District’s filing deadline for charter school 

applications and the time from which the 90-day period for review begins to run, unless the School 

District and a charter applicant mutually agree to an earlier or later date; 

 

B. Declaring Ascent’s charter application as not properly filed until August 1, 2022; 

 

C. Declaring the School District shall have 90 days after August 1, 2022 to review 

Ascent’s charter application;  

 

D. Enjoining Ascent from filing any appeal with the Colorado State Board of 

Education until the 90-day period for review of its charter application has run.  

  

E. Requiring Ascent to reimburse the School District for its costs and expenses in 

bringing this action, including reasonable attorneys’ fees as may be permitted by law; and 
 

F. Awarding such other relief as to the Court may deem proper. 

 

Respectfully submitted this 1st day of March, 2022. 

 

 SEMPLE, FARRINGTON, EVERALL & CASE, P.C. 

 

 By: s/ Jonathan P. Fero  

 Jonathan P. Fero, No. 35754 

 M. Johnathan Koonce, No. 48797 

 Darryl L. Farrington, No. 7270 

  

 ATTORNEYS FOR PLAINTIFF 

 Durango School District 9-R 

 201 East 12th Street 

 Durango, CO 81301 



 

Ascent Classical Academies | 4690 Table Mountain Dr, Ste 100 | Golden, CO 80403 
American Classical Education 

 
March 2, 2022 
 
Durango School District 9-R 
201 East 12st St 
Durango, CO 81301 
Sent via email to schoolboard@durangoschools.org 
 
Dear Board of Durango School District 9-R, 
 
On behalf of the hundreds of families and children in the Durango community who have 
expressed interest and support for a new education option, we once again reach out to ask you 
conduct a professional and prompt review of the charter application for Ascent Classical 
Academy of Durango that we submitted to you on February 7, 2022.  As we have explained, the 
clear language of the district’s policy LBD-R and C.R.S. 22-30.5-107(1)(b) dictate that the 
statutory deadlines for your review of Ascent’s application commenced upon our submission, 
which was timely because it was filed “by August 1” as required in your policy. 
 
The team working to bring Ascent Classical Academy to Durango has been working proactively 
and in good faith with Durango 9-R to develop an option that is in the best interest of the 
community and that is not currently available.1  We appreciate that the district has expressed the 
laudable desire to exercise its exclusive chartering authority, and having done so, we would ask 
you to help us bring this quality option to the community, and support the intent of the Charter 
School Act, C.R.S. 22-30.5-102, that is, to 
 

…create a legitimate avenue for parents, teachers, and community members to 
implement new and innovative methods of educating children that are proven to 
be effective and to take responsible risks and create new and innovative, research-
based ways of educating all children within the public education system.  

 
There are numerous reasons for immediate review. A timely review of Ascent’s charter school 
application will help ensure a strong opening in 2023, considering facilities and staffing 
challenges virtually all schools are currently facing.  Our model is tried and tested. ACA 
Durango will be a replication of three other successful charter schools currently authorized by 
the Colorado Charter School Institute, and Ascent Durango will benefit from extensive support 
as part of the Ascent Classical Academies network.  The Colorado Department of Education has 
recognized Ascent’s model as a “high-quality” educational option, as defined by the federal 
Every Student Succeeds Act (ESSA), and which was a necessary finding in connection with the 
several replication and expansion grants that have been awarded to Ascent Classical Academy 
schools. 

 
1 See, e.g. Attachments A through L, communications dated from July 15, 2021 through February 21, 2022. 

Joanna Bila
Rounded Exhibit Stamp
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ACA Durango will bring diversity to the 9-R district, with its classical, Core Knowledge, K-12 
program, characteristics not currently offered in the district. ACA Durango is also committed to 
serving all children regardless of their background, ability, or socioeconomic status, including 
through its lottery policy giving a quadrupled weight to families who qualify under free and 
reduced lunch standards. 
 
Ascent Classical Academy of Durango is in high demand by families in the community.  This is 
evidenced by 517 expressions of interest currently obtained – and counting. Of those 517 
potential students, 349 (68%) are currently not in District 9-R schools. Some chose to leave 9-R 
for homeschooling or private schools; others live in neighboring school districts.  This represents 
a significant number of students who would benefit from this option and who would return to the 
district if enrolled at Ascent.  Having only 32% of Ascent Classical’s interest pool from families 
currently attending the district schools is unprecedented in the 10-years of experience of 
members of Ascent’s steering committee.  Furthermore, Ascent has far surpassed the typical 
expectation for demonstrated interest. The Colorado League of Charter Schools recommends 
charter applicants provide evidence of “no less than 50% of year 1 intent to enroll.”2  Ascent 
proposes to open with 410 students, and with 517 expressions of interest already, that is a 
community interest rate of over 125% of projected enrollment. 
 
As further evidence of community support, Ascent supporters have made 20 out of the 30 public 
comments 9-R has allowed at their board meetings since December 2021, written 7 letters to the 
editor to the Durango Herald newspaper, and written at least 34 letters of support to the 9-R 
school board – all this even before a public hearing on the application has been held. 
 
The numerous attached communications between Ascent and the board or the district over the 
past many months demonstrate our diligent efforts toward transparency concerning our 
intentions.  We submitted our letter of intent in July 2021, and soon thereafter notified you of our 
intent to apply in early 2022.  We met with district representatives in October 2021, despite a 
last-minute attempt by the district to cancel the meeting.  We offered to meet again, but 
Superintendent Cheser declined any further meetings until our application was submitted.  
Ascent’s general counsel spoke with the District’s attorney and again indicated Ascent’s 
intention to submit its application in early February, in reliance on the policy’s “on or before 
August 1” deadline.  Mr. Shuler, the Executive Director of Ascent Classical Academies, notified 
the district in his public comment at the January 25, 2022 board meeting of the school’s intent to 
submit the application “in the next couple weeks.”  

The board had several opportunities, but did not revise its policy.  In reliance on the clear policy 
language, Ascent submitted its charter application on February 7, 2022.3  Two days later, the 
email from “9-R Board of Education” listing all board members as assenting to the 
communication (but without a vote or a resolution), asserted that Ascent “may not file before 

 
2 Colorado League of Charter Schools, “Quality Standards for Developing Charter Schools,” September 2019, 
https://cdn.ymaws.com/coloradoleague.org/resource/resmgr/files-nsd/nsd_qualitystandards_102019.pdf. 
3 See Attachment M, Policy LBD-R. 
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August 1st” – despite 9-R’s policy LBD-R clearly stating that applications are to be submitted 
“…before August 1.”  

In a similar vein, on February 18, 2022, Dr. Cheser indicated the district was not undertaking 
review of the application for completeness, claiming the policy does not allow applications 
before August 1.  In case the language of the statute and the policy were not clear to the district, 
our February 21 letter set forth a straightforward explanation of both, and requested confirmation 
by February 25 that 9-R would review Ascent’s application.   
 
We are saddened that 9-R has yet to respond to the February 21 letter or to confirm its intentions. 
We are also unaware whether Durango 9-R submitted notice of its refusal to review the charter 
application to the Colorado Department of Education by February 24, 2022, as required under 
C.R.S. § 22-30.5-107(4). Regardless, it now seems clear that Durango School District 9-R will 
not undertake a review of Ascent’s application and therefore it is deemed denied. 
 
Therefore, by this letter we are hereby requesting the district compile the record as soon as 
possible, as per the Colorado State Board of Education 2021 Revised Administrative Procedures 
for Charter School Appeals.   
 
Thank you for your prompt compilation of the record, and please reach out to me if you have any 
questions. 
 
 
Best regards, 
 
 
 
Stacey Bowman 
Director, Legal and Human Resources 
Ascent Classical Academies 
 
cc: Derec Shuler, Executive Director 
 Ascent Classical Academies 
 derec.shuler@ascentclassical.org 
 

Dr. Karen Cheser  
Durango 9-R District Superintendent  
kcheser@durangoschools.org 

 
Jonathan Fero, Esq.    
Semple, Everall, Farrington & Case, P.C.  
jfero@semplelaw.com 
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The school will be located within the geographic boundaries of the Durango 9-R School District. 

We look forward to working with Durango 9-R School District to realize the community’s desire 
to expand high-quality education options for the families and the community. 

Sincerely, 

Derec Shuler 
Executive Director 
Ascent Classical Academies 

cc: 
Lyn O’Brien, Steering Committee, Ascent Classical Academy of Durango 
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Ascent Classical Academies  4690 Table Mountain Dr, Ste 100  Golden, CO 80403 
American Classical Education 

August 22, 2021 

Durango 9-R School District 
Board of Education 
201 East 12 h Street 
Durango, CO 81301 
Sent via email 

SUBJECT: REQUEST FOR EARLY CHARTER SCHOOL APPLICATION 

On behalf of Ascent Classical Academy Charter Schools and Ascent Classical Academy of Durango, an 
effort to establish a K-12 charter school in the Durango 9-R geographic area, we request the Durango 9-
R School District Board of Education take action to accept an application on January 28, 2022 for a 
charter school planning to open in the Fall of 2023, in accordance with Board Regulation LBD-R. 

This mutually agreed to change in application date will allow both the school and school district the 
opportunity to complete the application review and contract process earlier, allowing the school more 
time for its start-up activities, which include hiring a school leader, developing a school facility, hiring 
faculty and staff, accessing the Colorado Charter School Program (CCSP) grant funds, and other work 
required to ensure a more successful and smoother school opening that will be in the best interest of 
students. 

Ascent Classical Academies submitted a Notice of Intent to Apply to Superintendent Cheser on July 15, 
2021. 

As you may be aware, there is not a classical, Core Knowledge education option available in the entire 
Southwest Colorado region.  We look forward to offering this proven and high-quality charter option to 
the community. 

We appreciate your board’s consideration of this request and look forward to working with Durango 9-R. 

Sincerely, 

Derec Shuler 
Executive Director 
Ascent Classical Academies 
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Ascent Classical Academies | 4690 Table Mountain Dr, Ste 100 | Golden, CO 80403 
American Classical Education 

September 24, 2021 

Via email: schoolboard@durangoschools.org 

Durango School District 9-R Board 
2608 Junction St. 
Durango, CO 81301 

Erika Brown, Board Member 
Kristin Smith, Board Member 
Mick Souder, Board Member 
Theresa Rodriguez, Board Member 

RE:  Open meeting and consideration of Ascent Classical Academies’ request 

Dear School Board Members: 

We are writing to ask that the Board re-open its consideration of Ascent Classical Academies’ 
request concerning an early charter school application. We do not believe that the request received 
full and fair consideration by the Board, given we were not able to provide input or understand the 
Board members’ discussion. Our concerns stem from the requirements of Colorado’s Open Meeting 
Law, located at C.R.S. §§ 24-6-401 and 402. 

First, the Board considered and took an action to deny the request without providing “full and 
timely notice to the public” as required by C.R.S. § 24-6-401(c)(I): this item was not on the 
September 7 agenda.  Mr. Derec Shuler, Ascent’s Executive Director, wrote Dr. Cheser on July 15, 
2021 requesting approval to submit an early application to open a charter school in your district. 
Not hearing anything, he wrote the Board on September 2nd, asking that you place Ascent’s request 
on the September 28 agenda.  But without responding to Mr. Shuler, and without putting it on the 
agenda, at the September 7th meeting the Board voted to deny Ascent’s request.  See the Board’s e-
mail dated Sept. 14, attached.  The Board had adequate time to notice the issue on a published 
agenda.  Neither Ascent, who the decision adversely affects, nor the members of the public, who 
have an important interest in the educational options available to their children, had any idea that on 
September 7 the Board planned to consider the significant issue of approving an early charter school 
application.   

Second, under C.R.S. § 24-6-401(2)(a), all school board meetings must be “open to the public at all 
times.”  This includes an opportunity for members of the public to hear and observe the meeting. 
Unfortunately, much of the meeting on September 7 – including the part involving discussion of 
Ascent’s request – was undecipherable and failed to meet the basic requirements for a public 

EX. D
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fulfill the above goals.  More important, we are confident CSI authorization will best serve the interests of the 
greater Durango community and families who the school seeks to serve.   

ACACS already has two campuses chartered by CSI, so any new schools are replications, permitting a 
smoother opening.  The District already has good relations with school chartered by CSI, which is recognized 
as a high-quality authorizer with extensive experience in best practices. Allowing release would have no effect 
on or eviscerate the chartering authority of Durango 9-R. 

ACACS’s request is also based on concerns at the District level that, unfortunately, have surfaced early in the 
proposed charter-district relationship and that raise concerns about fair and equitable treatment of ACAD, 
namely: 

• Whereas the District in the past took the view that the “children of Durango belong to all of us” and
recognized the benefit of “working collaboratively” with charters5, current staff chooses to focus on
the perceived “administrative burden” of authorizing ACAD and the “best interest of the district”6;

• Inaccurate communications from Durango 9-R to parents desiring to make favorable public
comments about ACAD suggests the District is discouraging public discourse about ACAD’s
desirability to the community;

• Durango 9-R no longer has staff with charter school expertise, has failed to respond to simple requests
related to the charter application process. A substantial amount of time has passed without ACAD
being provided a charter application or a rubric under which applicants are evaluated.  ACAD has
lost a year waiting for these items, since it initially contacted Durango 9-R on April 28, 2021 expressing
its desire to apply by August 2021.

These points are explained in further detail below. 

A. In attempting to avoid the “administrative burden” of chartering a school, Durango School District 9-R
has lost sight of the best interests its students.

Based on its nine-plus years’ experience opening classical charter schools in Colorado, the ACAD team asked 
the District to consider allowing an earlier charter application deadline, to support a stronger school opening. 
Logically, and as noted in the written request, an earlier application approval provides more time to develop 
a facility, hire a school leader and staff, recruit students, and access the Colorado Charter School Program 
(CCSP) grant.   

The District did not respond in July, so ACACS repeated its request on August 22, 2021.7 ACAD later learned 
that the Board obtained legal advice about ACAD’s early application request, outside of a public meeting, 
and not in executive session.  Then, at the Board’s September 7, 2021 meeting, despite it not being on or 
added to the agenda, the Board discussed the request at the end of the meeting (which was closed to in-person 
attendance) and decided not to consider ACAD’s request.8  This is contrary to the transparency expected of 
public bodies, and precluded any community input or public conversation between the Board and ACAD 
on the benefits of permitting an earlier application.  By obtaining legal advice, discussing the issue, and 
deciding not to put it on the agenda, the Board took official action and admitted as much in a follow up email 
to ACAD. The email states it was “decided” that it was “in the best interest of the district” not to allow ACAD 
to submit an earlier charter application.9  That a public school board admits it took an action affecting district 
interests, without noticing it on the agenda or allowing public view of or comment on the decision, and without 
taking a vote, is shocking.  It also lays bare the fallacy of the District’s subsequent evolving narrative that it has 
not taken any action against ACAD.  This was not mere inattention; the Board knows how to take appropriate 
public action insofar as it followed up its denial of ACAD’s request with a unanimous vote to direct the 
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superintendent to do an impact study on ACAD’s impact on district enrollment and finances10 (which also 
was not in or added to the agenda). While Durango 9-R says it lacks resources to consider an early application, 
it apparently has resources to conduct an impact study on a charter application it has yet to see.  No doubt 
permitting parents to choose a charter over a District school will impact District enrollment, and the study 
could become a pretext to justify denying ACAD’s charter application. 

When parents caught wind and sought to understand this illogical action, 9-R changed its narrative, choosing 
willful ignorance of its statutory authority to choose and negotiate the charter application deadline. The 
District’s own attorney acknowledged the statutory deadline can be changed by agreement, stating in a letter 
to ACA: 

…provision can be jointly made to waive any of the various deadlines in the application 
process, [but] there is no obligation for the District to consider such waivers.11 

Yet the District has been communicating wrong information to parents who sign up for public comment about 
ACAD, evidently to dissuade them from speaking publicly in favor of this option.12   

But the District’s statutory authority to change a charter application deadline is plain under the law: 

The charter applicant and the local board of education may jointly waive the deadlines set 
forth in this section [which includes the application deadline].13 

It is even more obvious under the District’s own Policy LBD-R, confirming that: 

Timeline for submission of application 

In accordance with this regulation, a district charter school applicant shall submit an 
application to the district by August 1 of the year preceding the proposed opening of the 
district charter school…. However, the Board and the applicant may jointly waive this 
deadline.14 

The interests of students and families are clearly served by allowing a new charter school adequate time for 
the hiring of excellent teachers, developing a facility, and implementing the school program and culture.  That 
the District does not see this benefit but focuses on an “administrative burden” belies its commitment to CDE 
made when the District worked to regain its chartering authority.   

B. Durango School District 9-R must exhibit fair and equitable treatment of charter schools for Exclusive
Chartering Authority.

Relying on its attorney’s statement that the District can but has no obligation to alter the charter application 
deadline only underscores the District’s unfair exercise of its discretion. In multiple correspondence and 
conversations between ACAD and District representatives, they have expressed an unwillingness to partner 
and collaborate with Ascent Classical Academy team under the guise that such collaboration could be “unfair 
to other charter school applicants.” 15 

This is an odd position considering the District’s own Policy LBD-R (Relations with District Charter Schools), 
that expresses the Board’s intent to work with each charter applicant on a case-by-case basis.  It also contradicts 
the District’s commitment to CDE in its 2013 application to regain ECA, wherein its Superintendent 
represented: 
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In our changing times, it has become clear that “Choice” in our schools has become a critical 
option to parents. … I see each and every student who is educated in the greater Durango 
community as a responsibility of the district and therefore feel it only appropriate to leverage 
our resources and provide supports to other institutions that are permitted by law.  

* * *

Our desire to regain chartering authority is not to control but support future charter organizers 
who may be able to offer other choice and opportunity to our students. … I strongly believe that 
choice drives improvement and supports our efforts in Durango.16  

Apparently departing from the above commitments, ACAD has received little support particularly in contrast 
to the only other district charter, The Juniper Charter School.  In the case of Juniper, the District allowed it 
two additional years to open: it submitted its initial charter application in 2014 but did not open until 2017. 
This plainly exceeds the statutory timeline.  Its experience with Juniper no doubt taught the District that the 
default (but amendable) statutory application window (Aug 1 to Oct 1 the year before opening) presents 
insufficient time to open a strong charter school.17  

The District’s favors to Juniper did not stop with allowing an extended 15-month startup period.  The District 
adopted a resolution in support even before reviewing Juniper’s application.18 The District also allowed 
Juniper multiple do-overs of their application, accepting a third one four months after the first.19  The District 
even adopted a resolution allowing Juniper to occupy space in a District facility upon opening, to include 
funding upgrades and improvements to ensure the space was suitable for the school. 20 The District’s claim 
that granting ACAD more time to submit a charter application would be “unfair” or treating it “differently” 
thus rings hollow. 

The mode of collaboration with Juniper has been markedly different from ACAD’s experience.  All decisions 
about Juniper – from accepting its late application and allowing multiple revisions to the application – were 
made cooperatively between the school and District staff, and little action was required of the 9-R Board.  In 
contrast, ACAD has had difficulty obtaining genuine cooperation from either the Board or District staff.   

For instance, despite the District chief financial officer agreeing to a meeting on October 5, 2021 with ACA 
representatives from out of town, District staff attempted to cancel the meeting with only 90 minutes advance 
notice based on demands made to the superintendent by an outside party. The meeting went forward but 
with stipulations on the content to be discussed.  In that meeting, the Superintendent explicitly punted to her 
Board the decision to allow an early application review but told ACA representatives not to expect a response 
from them.  From the Board, no significant engagement has occurred, save the September 14, 2021 email 
denying ACAD’s request for an earlier application review.   

As of October 22, 2021 the Superintendent foreclosed the possibility of any further meetings with ACAD, 
stating “I will decline your offer of a further meeting.”21 Since that time, 9-R has promoted the idea that 
collaborating with ACAD before August 1 would be showing “favoritism.”22 The Superintendent even 
contacted ACAD supporters in the community who expressed their intent to provide public comment 
favorable to ACAD, stating the District cannot treat any charter applicant “differently.”23  ACAD couldn’t 
agree more; it only seeks a comparable level of good-faith engagement and flexibility afforded to Juniper, 
which included adapting timelines and extending tailored support outside the strict requirements of statute.  
Basic cooperation and flexibility are consistent with the District’s own policies24 and befits a fair and 
responsible authorizer. 
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C. Durango School District 9-R is not meeting basic standards for Colorado charter school authorizers.

Limitations on 9-R’s capacity and experience in charter authorizing has been mentioned multiple times in 
verbal and written discussions with ACAD.  It has even been expressed in emails from the Superintendent to 
Durango community members, that reviewing an early application would be an “administrative burden” that 
would outweigh any benefit to the school to have a solid opening. 25 The District’s own bleak view of its 
capabilities is corroborated by early failures to provide basic information such as the charter application 
evaluation rubric. Finally, ACAD just learned that the District’s CFO Samantha Gallagher is leaving the 
District, who is reputed to be the only remaining person with charter school experience. 

ACAD’s concerns about the District’s ability to meet CDE’s standards for charter school authorizers 
(“Standards”) 26 27 are legitimate. 

1. Authorizers are expected to protect the student and public interest by “making the well-being and interests
of students the fundamental value informing all the authorizer’s actions and decisions.”28

Durango 9-R has made clear in emails and letters to ACAD and the community that the interests of the 
District outweigh the best interests of students.  This is manifest by the 9-R Board directing the Superintendent 
to prepare a report on the impact ACAD will have on the District before meeting with the application team 
or receiving an application.29 

2. Authorizers are to provide “clarity, consistency, and public transparency in authorizing policies, practices,
and decisions.”30

The District appears to seek to stifle public discussion and thwart ACAD’s efforts to make a good case for an 
early charter application, by taking actions without notice on the agenda, discouraging and preventing in-
person public comments to support the same, and commissioning a study that does not focus on the needs 
of the community but the District’s own interests. 

3. Authorizers are to “define external relationships and lines of authority to protect its authorizing functions
from conflicts of interest and political influence.”31

During the ACAD/District staff meeting on October 5, 2021, staff stated ACAD had become an issue in the 
then-current school board elections, because some non-incumbent school board candidates were expressing 
support for ACAD.  Verifiably, ACA schools are non-partisan, and statements such as these warrant serious 
concern.  ACAD also learned at that meeting that a school board member suggested the Superintendent not 
meet with the ACAD team, based on verifiable misinformation communicated to the Superintendent about 
ACA. School board members directing the superintendent and school staff to not meet with the Ascent 
Classical Academy team, especially under false pretenses, is a violation of Durango 9-R Board Policies B/SR-
0232 and OE-0333 and deeply concerning; it is further evidence that Durango 9-R is unable or unwilling to 
separate charter authorizing from political influence. 

4. Authorizers are to provide helpful guidance to charter applicants including:

a. issuing a charter application information packet with “clear guidance and requirements regarding
application content and format, while explaining evaluation criteria,”

b. “welcoming proposals from first-time charter applicants as well as existing school
operators/replicators, while appropriately distinguishing between the two kinds of developers in
proposal requirements and evaluation criteria,”
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c. “encouraging expansion and replication of charter schools demonstrating success and capacity 
for growth,” and  

d. “being open to considering diverse educational philosophies and approaches.”34 
 
ACAD has repeatedly requested information required to complete a quality charter application, both in 
person and in writing, since April 2021.35  While Durango 9-R has provided a hodge-podge of resources, it 
has not provided important essential application guidance critical to the success of a charter proposal, 
including things as basic as the expected application template and rubric, a district purchased services 
schedule, and details on the District’s approach and expectations on providing special education services to 
its students.  In addition, the above guidance makes clear that an authorizer is not bound to a “one size fits 
all” approach to relations with all charter applicants, which the District confuses with “fairness” but which may 
be a pretext for charter applicant discrimination.  The Durango 9-R response to date cannot be characterized 
as “welcoming” or “encouraging,” as required in state rule. 
 

Conclusion 
 
Ascent Classical Academy of Durango’s request to charter with the Colorado Charter School Institute is 
motivated solely by its desire to ensure Durango families have access to a high-quality educational option 
which is in high demand in the Durango area and elsewhere.  ACAD appreciates Durango School District 9-
R’s continued efforts on behalf of district-run schools and urges the District to abide by the sentiments and 
commitments expressed in its Exclusive Chartering Authority application, by recognizing the benefits to the 
community of allowing ACAD to offer a high-quality new educational option to Durango children under the 
authorization of CSI. Allowing ACAD to partner with CSI, with whom it already has a solid working 
relationship, will ensure a timely and high-quality school opening, which is in the best interests of the Durango 
community.  Granting this request would also expand the District’s track record of good cooperation with 
CSI-chartered schools in Durango.   
 
To facilitate the requested release, attached is a model Resolution for the 9-R Board’s consideration and 
adoption.  We welcome discussion on this issue further if desired, and look forward to receiving the ratified 
release after the next 9-R Board meeting early in 2022. 
 
Sincerely yours, 
 
 
 
 
Derec Shuler 
Executive Director 
Ascent Classical Academies 
 
 
Cc:  Dr. Karen Cheser, Superintendent 
  Mr. Rob Williams, Chair, Ascent Classical Academy Charter Schools 
 
 
Attachment: Sample Resolution to Allow ACAD to Submit a Charter Application to CSI 
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EX. G



Good evening. My name is Derec Shuler and I’m the Executive Director of Ascent 
Classical Academies. 

Work on Ascent Classical Academy of Durango began almost two years ago and 
there are now almost 500 local children whose parents desire our K-12 classical 
charter school, to open in the Fall of 2023. 

In July of 2021, we provided a formal Notice of Intent to submit a charter 
application. At that time, we asked for an application date of January 28, 2022 which 
we thought was reasonable given 9-R’s silence to an earlier request that would have 
allowed us to submit this past August.   

There has been a lot of talk of “fairness” but we’re not asking for a favor here. Our 
request is for everyone’s benefit - Ascent, the community, and the District.  Our 
rationale is solid and based on experience.  Quite simply, and especially considering 
supply chain and construction delays that are common in this Covid world, it is not 
possible to hire a strong school leader, hire teachers, spend down the federal startup 
grant, and most critically, develop a facility, in 6 or so months. Yes, 6 months, 
because an Aug 1 application would not would not result in a contract any earlier 
than February, and opening would be expected in mid-August. You all understand 
this; the Juniper Charter School needed multiple opportunities outside the statutory 
window to submit and revise its application and still took 3 years to open. 

I think families are frustrated because the district’s focus is on its own claimed 
capacity to charter us – despite the recent departures of the district’s few personnel 
with chartering experience – and it continues to close its eyes to the best option 
available – to allow Ascent to work with the same statewide authorizer that authorizes 
Animas High and Mountain Middle School, the Colorado Charter School Institute, 
with whom Ascent has an existing relationship and who has the experience to ensure 
our school will be accountable for results, while meeting the needs of the Durango. 
This is a win-win for the district and the community. 

As a last offering, recently a 9-R board member made us aware that the district has 
accepted early applications in the past. We went back to the district’s policy, LBD-R, 
and sure enough, it clearly states “On or before August 1 of the year preceding the 
proposed opening of the district charter school the applicant shall submit the 
application…” While we think the most efficient course for authorizing us is with 
CSI, we do intend to submit our charter application to 9-R in the next 2 weeks 
since the application window is open. 

EX. H



On behalf of hundreds of families, we ask you to release this school to CSI, using 
the model resolution we provided. This is a one-time release that will not impact the 
district’s chartering authority.  If not, we look forward to submitting our application 
in the next couple weeks and continuing this conversation with 9-R. 

It’s unfortunate that our interaction with the board regarding an agenda item related 
to us is limited to this 3-minute public comment but we were not allowed to present 
our request or be available to take questions during this meeting, despite multiple 
offers. 

Thank you for your time. 
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EX. I



Ascent Classical Academy of Durango Application Submission

Board of Education <schoolboard@durangoschools.org> Wed, Feb 9, 2022 at 9:28 PM
To: Kim Gilmartin <kgilmartin@ascentclassical.org>, Derec Shuler <derec.shuler@ascentclassical.org>

Dear Ms. Kim Gilmartin and Mr. Derec Shuler,

Thank you for your email and for your interest in applying for a charter school in the Durango 9-R School
District.

The Durango School District 9-R Board of Education supports efforts by parents and guardians, teachers, or
other interested persons or organizations interested in establishing district charter schools within the district.

Pursuant to C.R.S. 22-30.5-107(1)(b), (2.5) and School District Policy LBD-R, a charter school application
may not be filed before August 1st, unless both the local board of education and the applicant agree to a
different deadline.

Ascent Classical Academy previously requested that the school district agree to an earlier filing, and the 9-R
Board of Education did not approve that request, leaving the deadline set by section 22-30.5-107(1)(b) and
Policy LBD-R in place for any application.

Accordingly, Ascent Classical Academy must file its application on August 1, 2022, for review after that time.
In the event that Ascent Classical continues to be interested in establishing a charter school in the District, it
may file an application on August 1st, and that application will be reviewed pursuant to state law and District
policy.

We look forward to reviewing your application in August.

Sincerely,

9-R Board of Education

Kristin Smith- President

Erika Brown- Vice President

Rick Petersen- Treasurer

Andrea Parmenter- Secretary 

Katie Stewart- Board Member

On Mon, Feb 7, 2022 at 8:42 PM Kim Gilmartin <kgilmartin@ascentclassical.org> wrote: 
February 7, 2022 

EX. J



 
Dear Superintendent Cheser and the Board of Durango 9-R School District, 
 
Attached is the charter application for Ascent Classical Academy of Durango.  This application is filed in 
accordance with Durango 9-R School District policy LBD-R that requires an application be submitted on 
or before August 1.  In addition to the attached application, we are sharing with you this Google Drive link, 
which contains:
1) the charter school application; and  
2) supporting appendices  
 
Per Colo. Rev. Stat. 22-30.5-107(1)(b), please consider Ascent Classical Academy of Durango’s application 
as having been filed on this date, February 7, 2022, insofar as it has been received electronically by district 
administration as well as the school board. 
 
Please contact me or Mr. Derec Shuler, Executive Director, at the emails or numbers below with any 
questions. 
 
Kind regards, 
 
Kim Gilmartin
Director, New School Development
Direct 720-728-6301 
Cell 720-840-3256
 
Derec Shuler
Executive Director
Direct 720-728-6305
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EX. K
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Ascent Classical Academies | 4690 Table Mountain Dr, Ste 100 | Golden, CO 80403 
American Classical Education 

February 21, 2022 

Durango School District 9-R Board of Education 
201 East 12th St 
Durango, CO 81301 
Sent via email to: schoolboard@durangoschools.org 

Dear Board of Durango 9-R School District, 

On behalf of Ascent Classical Academies, thank you for the email dated February 9, 2022 
confirming receipt of the charter application for Ascent Classical Academy of Durango delivered 
on February 7, 2022.  We also received an email from Dr. Cheser on February 18, 2022 stating 
that district staff will not undertake a review of our application for completeness, the first step in 
the charter school application review process.  

The Durango School District 9-R Board of Education and staff have communicated an 
intent to violate Policy LBD-R (Relations with District Charter Schools) by refusing to review our 
application, claiming that Ascent must apply “on August 1.”  The district’s deadline is clearly “on 
or before August 1.”   

We demand that 9-R comply with the plain language of policy LBD-R and Colorado 
Revised Statutes (C.R.S.) § 22-30.5-107.  Both make clear that the statutory deadlines for review 
of Ascent’s application began running when it was received on February 7.  We look forward to 
hearing from the District by tomorrow, February 22 as to the completeness of our application, and 
expect the Board’s review to be completed by May 8, 2022. 

To explain our position in detail, we address the policy and statutory language below. 

First, the policy LDB-R permits charter applications to be filed “by August 1”– not “on 
August 1” as asserted.  The policy even uses the clearer phrase “on or before” thus expressly 
permitting applications to be filed before August 1.  It states: 

On or before August 1 of the year preceding the proposed opening of the 
district charter school, the applicant shall submit the application….  

According to Black’s Law Dictionary, the phrase “on or before” means that Ascent is now 
vested with the right to expect 9-R to review its application, just as if Ascent had filed it on August 
1.1  And, based on its ordinary  meaning, “by” August 1 means “no later than” August 1 – it does 
not mean “on” August 1.  Furthermore, there is no qualifying language in the policy to the effect 

1 “On or before” BLACK’S LAW DICTIONARY (2d ed. online version). Accessible at 
https://thelawdictionary.org.  
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that a before-August 1 application must be agreed-upon in advance.  To the contrary, the August 
1 date is a “deadline” which is “the latest time or date by which something should be completed.”2   

District staff and the 9-R board have been on notice for quite a while now that its published 
application window is “on or before August 1,” and despite several intervening board meetings 
between then and now, the board has not changed 9-R policy. ACA’s in-house counsel 
communicated this to 9-R’s attorney Mr. Jonathan Fero on January 10, 2022. Mr. Shuler pointed 
it out in his public comments during the January 11, 2022 board meeting.   

The policy is clear, and the board must abide by its policy as written.  The public, including 
charter school applicants, have the right to rely on its plain language.  The claim that Ascent must 
file its application on August 1 is a deviation from board policy. 

Therefore, the 90 day-clock on the board’s statutory duty to review Ascent’s application 
began running from the date of receipt, February 7, 2022, and the Board has until May 8, 2022 to 
approve or deny ACAD’s application. The policy clearly states the “statutory 
timelines…commence” upon receipt of the application.  See LBD-R p. 4; Section 107(1.5)(2). 

Second, we would like to address the fallacy that there is a “statutory window” outside of 
which the board is prohibited from reviewing charter applications. There is no statutory or policy 
prohibition on receiving and reviewing applications before August 1.  The third sentence of Section 
107(1)(b) states:  

A charter applicant must file its application with the local board of education 
by a date determined by the local board of education….” 

Use of the phrase “by a date” plainly means the board must choose the latest date by which 
a charter application must be submitted.   

The fifth sentence of Section 107(1)(b) states:  

The date determined by the local board of education for filing of applications 
shall not be any earlier than August 1 or any later than October 1.  

By using the same phrase used in the third sentence, and reading the section harmoniously, 
the “date determined” in both sentences refers to the latest date on which an application can be 
filed.  The statute only limits the date a board may choose for its application deadline, requiring 
that “by” date to fall between August 1 and October 1. It places no restriction on when the 
application window opens.  Requiring applications to be filed “by August 1” is perfectly legal, as 
is requiring applications to be filed “by October 1” if the board were to choose that date – or any 
date in between.  The statute does not in any way state that charter applications cannot be received 
and reviewed before August 1. There is no reference whatsoever to the timing of reviewing 
applications in Section 107(1)(b), except that review commences upon receipt. 

2 “Deadline” THE NEW OXFORD AMERICAN DICTIONARY (2001). 
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Third, and as a final point, Ascent continues to be concerned that the board either does not 
understand or desires to circumvent the required charter application process. This is at least the 
second time the board has intervened in the process that typically involves negotiations with 
district staff and the charter school.  For instance, the board sent an email dated September 14, 
2021 stating the Board had “decided…that it was not in the best interest of the district to review 
the charter application at an earlier date” than August 1 – but this “decision” is not evidenced 
anywhere. There was no agenda item about Ascent, nor was there a vote or resolution, so actually 
no “decision” was ever made.  In a similar vein, the February 9, 2022 email claims to represent 
the viewpoint of the entire board, but deviates from the clear language of LBD-R, without there 
having been any board action, and without a public meeting, vote or resolution about Ascent or 
the policy’s meaning. 

LBD-R is clear as written.  District administration and board members have had abundant 
notice that the policy permits applications “on or before” August 1.  Ascent thus expects school 
district administration to notify us by February 22, 2022 on the completeness of the charter 
application and asks the 9-R Board to allow district staff to complete its professional and unbiased 
review of our application. 

Please confirm on or before Friday February 25, 2022, that district administration and the 
board will follow all District policies and state statutes, and review Ascent’s application within 90 
days of the receipt of the application in compliance with all statutory obligations. We will continue 
working in good faith with the board and district staff, but may be compelled to pursue any 
statutory remedies available to us in the event 9-R refuses to conduct a fair and prompt review. 

Sincerely, 

Stacey Bowman, Esq. 
Director of Legal and Human Resources 
Ascent Classical Academies 

cc: Derec Shuler, Executive Director 
Ascent Classical Academies 
derec.shuler@ascentclassical.org 

Dr. Karen Cheser  
Durango 9-R District Superintendent 
kcheser@durangoschools.org 

Jonathan Fero, Esq.    
Semple, Everall, Farrington & Case, P.C. 
jfero@semplelaw.com 
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